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JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 

bbitish prize court decisions 

The Kim, the Alfred Nobel, the Bjornsterjne Bjornson, and 

the fridland 

Decided September 16, 1915 

The President (the Right Hon. Sir Samuel Evans) : In the course 
of the proceedings in this case various undertakings were given by the 
parties with regard to the destination of any particular parts of the 
cargo which must be released. There being no withdrawal of the 
undertakings, I will assume that they hold good. 

The cargoes which have been seized, and which are claimed in these 
proceedings, were laden on four steamships belonging to neutral owners, 
and which were under time charters to an American corporation, the 
Gans Steamship Line. John H. Gans, the president of the company, is 
a German. He has resided in America for some years; but he has not 
been naturalized. The general agent of the company in Europe was 
one Wolenburg, of Hamburg. 

The four ships were the Alfred Nobel (Norwegian), the Bjornsterjne 
Bjornson (Norwegian), the Fridland (Swedish), and the Kim (Nor- 
wegian). They all started within a period of three weeks in October 
and November last on voyages from New York to Copenhagen with 
very large cargoes of lard, hog and meat products, oil stocks, wheat, 
and other foodstuffs; two of them had cargoes of rubber and one of 
hides. They were captured on the voyage, and their cargoes were 
seized on the ground that they were conditional contraband alleged to 
be confiscable in the circumstances; with the exception of one cargo 
of rubber, which was seized as absolute contraband. 

The court is now asked to deal only with the cargoes. All questions 
relating to the capture and confiscability of the ships are left over to be 
argued and dealt with hereafter. 

It is necessary to note the various dates of sailing and capture. They 
are as follows: 
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Date of Sailing. Date of Capture. 

Alfred Nobel 20th October 1914. 5th November 1914. 

B.Bjornson 27th " " 11th 

Fridland 28th " " 10th 

Kim 11th November " 28th 

Upon some of these dates may depend questions touching what 
Orders in Council are applicable. One Order in Council, adopting with 
modifications the provisions of the convention known as the Declara- 
tion of London, was promulgated on the 20th August 1914, and another 
on the 29th October 1914. Proclamations as to contraband, absolute 
and conditional, were issued on the 4th August, 21st September, and 
29th October 1914. 

It is useful to note here, in order to avoid any possible misconception 
or confusion, that the later Order in Council of the 11th March 1915 
(sometimes called the Reprisals Order) does not affect the present 
cases in any way. 

Before proceeding to state the result of the examination of the facts 
relative to the respective cargoes and claims, a general review may be 
made of the situation which led up to the despatch of the four ships 
with their cargoes to a Danish port. 

Notwithstanding the state of war, there was no difficulty in the way 
of neutral ships trading to German ports in the North Sea, other than 
the perils which Germany herself had created by the indiscriminate 
laying and scattering of mines of all description, unanchored and float- 
ing outside territorial waters in the open sea in the way of the routes of 
maritime trade, in defiance of international law and the rules of conduct 
of naval warfare, and in flagrant violation of the Hague Convention to 
which Germany was a party. Apart from these dangers, neutral ves- 
sels could have, in exercise of their international right, voyaged with 
their goods to and from Hamburg, Bremen, Emden, and any other 
ports of the German Empire. There was no blockade involving risk 
of confiscation of vessels running or attempting to run it. Neutral 
vessels might have carried conditional and absolute contraband into 
these ports, acting again within their rights under international law, 
subject only to the risk of capture by vigilant warships of this country 
and its Allies. 

But the trade of neutrals — other than the Scandinavian countries 
and Holland — with German ports in the North Sea, having been ren- 
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dered so difficult as to become to all intents impossible, it is not sur- 
prising that a great part of it should be deflected to Scandinavian ports 
from which access to the German ports in the Baltic and to inland 
Germany by overland routes was available, and that this deflection 
resulted, the facts universally known strongly testify. The neutral 
trade concerned in the present cases is that of the United States of 
America; and the transactions which have to be scrutinized arose from 
a trading, either real and bona fide, or pretended and ostensible only, 
with Denmark, in the course of which these vessels' sea voyages were 
made between New York and Copenhagen. 

Denmark is a country with a small population of less than three 
millions; and is, of course, as regards foodstuffs, an exporting, and not 
an importing, country. Its situation, however, renders it convenient 
to transport goods from its territory to German ports and places like 
Hamburg, Altona, Ltibeck, Stettin, and Berlin. 

The total cargoes in the four captured ships bound for Copenhagen 
within about three weeks amounted to about 73,237,000 lbs. in weight. 
(These weights and other weights which will be given are gross weights 
according to the ship's manifest.) Portions of these cargoes have been 
released, and other portions remain unclaimed. 

The quantity of goods claimed in these proceedings is very large. 
Altogether the claims cover about 32,312,000 lbs. (exclusive of the 
rubber and hides). 

The claimants did not supply any information as to the quantities 
of similar products which they had supplied or consigned to Denmark 
previous to the war. Some illustrative statistics were given by the 
Crown, with regard to lard of various qualities, which are not without 
significance, and which form a fair criterion of the imports of these and 
like substances into Denmark before the war; and they give a measure 
for comparison with the imports of lard consigned to Copenhagen after 
the outbreak of war upon the four vessels now before the court. 

The average annual quantity of lard imported into Denmark during 
the three years 1911 to 1913 from all sources was 1,459,000 lbs. The 
quantity of lard consigned to Copenhagen on these four ships alone 
was 19,252,000 lbs. Comparing these quantities, the result is that these 
vessels were carrying towards Copenhagen within less than a month, 
more than thirteen times the quantity of lard which had been imported 
annually to Denmark for each of the three years before the war. 

To illustrate further the change effected by the war, it was given in 
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evidence that the imports of lard from the United States of America to 
Scandinavia (or, more accurately, to parts of Europe other than the 
United Kingdom, France, Belgium, Germany, the Netherlands, and 
Italy) during the months of October and November 1914 amounted to 
50,647,849 lbs. as compared with 854,856 lbs. for the same months in 
1913 — showing an increase for the two months of 49,792,993 lbs. ; or in 
other words the imports during those two months in 1914 were nearly 
sixty times those for the corresponding months of 1913. 

One more illustration may be given from statistics which were given 
in evidence for one of the claimants (Hammond and Swift): In the 
five months, August-December 1913, the exports of lard from the United 
States of America to Germany were 68,664,975 lbs. During the same 
five months in 1914 they had fallen to a mere nominal quantity, 23,800 
lbs. On the other hand, during those periods, similar exports from the 
United States of America to Scandinavian countries (including Malta 
and Gibraltar, which would not materially affect the comparison) rose 
from 2,125,579 lbs. to 59,694,447 lbs. 

These facts give practical certainty to the inference that an over- 
whelming proportion (so overwhelming as to amount to almost the 
whole) of the consignments of lard in the four vessels we are dealing 
with, was intended for, or would find its way into Germany. 

These, however, are general considerations, important to bear in 
mind in their appropriate place; but not in any sense conclusive upon 
the serious questions of consecutive voyages, of hostile quality, and of 
hostile destination, which are involved before it can be determined 
whether the goods seized are confiscable as prize. 

The dates of sailing and capture have been given with an intimation 
that they may have a bearing upon the law applicable to the cases. 
The Alfred Nobel, the Bjornsterjne Bjornson, and the Fridland started 
on their voyages in the interval between the making of the two Orders in 
Council of the 20th August and the 29th October. The Kim commenced 
her voyage after the latter Order came into force. By the Proclamation 
of the 4th August all the goods now claimed (other than the rubber and 
the hides) were declared to be conditional contraband. The cargoes 
of rubber seized were laden on the Fridland and the Kim. Rubber was 
declared conditional contraband on the 21st September 1914; and 
absolute contraband on the 29th October. Accordingly the rubber on 
the Fridland was conditional contraband; and that on the Kim was 
absolute contraband. The hides were laden on the Kim. Hides were 
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declared conditional contraband on the 21st September 1914. No con- 
tention was made on behalf of the claimants that the goods were not to 
be regarded as conditional or absolute contraband, in accordance with 
the respective proclamations affecting them. That is to say, it was 
admitted that the goods partook of the character of conditional or 
absolute contraband under the said proclamations, and were to be 
dealt with accordingly. 

The law can best be discussed, and can only be applied after ascer- 
taining the facts. 

[The following summary is substituted for the detailed analysis and extended exam- 
ination of the facts in each case made by the court before dealing with the legal ques- 
tions involved.] 

According to the figures given to the court by the Law Officers of the Crown five 
American firms were consignors of lard and meat products on the four vessels (four 
on each of the vessels and one on two of them), to the following extent: 

Lbs. 

Armour & Co 9,677,978 

Morris & Co. (with Stern & Co.) 6,868,213 

Hammond & Co. (with Swift & Co.) 3,397,005 

Sulzberger and Sons Co 2,602,009 

Cudahy & Co 729,379 

Total 23,274,584 

The portions of the cargoes which were released and those which were not claimed, 
the court stated, would be dealt with in a separate judgment. Some overlapping 
appears in the following figures, as some parts of the cargoes were claimed by the 
consignors, and also by some alleged vendees. For these and other reasons, the court 
stated, some corrections in the figures may become necessary. 

Direct claims were made by the five American shippers and consignors of the goods 
laden on the four ships, who allege that the goods had remained their property, and 
base their claims upon ownership at the time of seizure. These claims were made 
and considered as follows: 

Morris & Co. (with Stern & Co. a subsidiary company whose case, by request of 
counsel, was treated as identical with the Morris claim) make a direct claim for 
5,176,327 lbs. of goods laden on the four ships and there are subclaims of their alleged 
vendees amounting to 1,394,407 lbs. 

Morris & Co. had a large business with Germany before the war, conducted by 
agents at Hamburg, named McCann and Fry. After the outbreak of the war, these 
agents moved to Copenhagen and the transactions relating to the seized shipments 
were conducted by them, and McCann was named in the bills of lading as the "Party 
to be notified." He had no business in Denmark before the war and no office in 
Copenhagen, the company's business for that territory having been carried on by 
another agent stationed in Copenhagen but he took no part in the transactions re- 
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lating to these shipments. The instructions from claimants to their Hamburg agents 
concerning the change of quarters to Copenhagen were not produced in evidence nor 
any explanation offered, nor was any correspondence passing between them concern- 
ing these transactions produced, or affidavits submitted by the agents in explanation 
of their part in the transactions. McCann and Fry, after moving to Copenhagen, 
formed a company under the name of the "Dansk Fedt Import Kompagnie" with a 
capital of 1201, which in about five weeks imported lard and meat to the value of 
about 280,000^. On January 24, 1915 McCann sent a cable from Copenhagen to 
Morris & Co. in New York, which was intercepted by the British censor, reading 
"Don't ship any lard Copenhagen, export prohibited," and afterwards goods like 
lard and fat-backs were consigned by Morris & Co. to Genoa, Italy not then having 
joined the war. The court took notice of the prohibitions enacted by the Scandina- 
vian countries against the exportation of foodstuffs and other commodities, and al- 
though the cablegram referred to was subsequent to the seizure of the cargoes in 
question, the court stated that the cablegram testified that lard was not required by 
or for Denmark, and that the previous importations into Copenhagen were in the 
main a mere stage in its passage into Germany. 

The evidence put forward in support of the direct claim of Morris & Co. was an 
affidavit of the assistant secretary and treasurer of the company, sworn in Chicago 
on May 27, 1915, in which it was stated that Morris & Co. had "for many years 
shipped considerable quantities of its products to Denmark, both directly to Copen- 
hagen and through adjacent branch houses," the sale of which "was made either 
through Morris Packing Company, a corporation of Norway, or an individual 
salaried employee of the claimant," both of whom "always had strict instructions 
from the claimant to confine sales to Denmark, Scandinavian countries, and Russia, 
and not to sell to any other countries, owing to the fact that the claimant has agents 
in other countries, and it is essential that said agent's operations be strictly confined 
to his own district." Concerning the goods before the court, the affidavit 
states: 

In the month of October, 1914, the claimant shipped on board the Norwegian 
steamship Alfred Nobel [the paragraphs in the affidavits relating to the other three 
steamships are identical] the goods particulars of which are set out in the schedule to 
this affidavit. The whole of said goods was shipped 'to order' Morris & Company, 
notify claimant's agent in Copenhagen (said agent being a native born citizen of the 
United States of America) for sale on consignment in the agent's own district in the 
ordinary course of business. The standing instructions to the agent that no sales 
were to be made outside the agent's district were never withdrawn by the claimant. 

No particulars or summaries of the quantities or character of the company's products 
shipped to Denmark for the years before the war are given, no reference is made to 
any German market to be supplied from Denmark, the name of the agent in Copen- 
hagen is not disclosed and the formation of the Dansk Fedt Kompagnie is not alluded 
to. None of the original books of account, or other usual commercial documents 
which must have been kept by or for the agents in Copenhagen, were produced, al- 
though the court, on various occasions during the present war, has pointed out the 
importance of producing original documents fully and promptly when a claim is made. 
In the circumstances, the court regarded the affidavit as wholly insufficient. The 
claimants further failed to contradict or explain a statement, attributed to McCann 
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while on a visit to Hamburg, contained in a letter of November 25, 1914 produced 
by the Crown, "that the provisions on board of that steamer [the Alfred Nobel] 
would never be allowed to reach Copenhagen, because it was too opened-faced a case 
of the lard being intended for Germany to expect any other result." Counsel for 
claimants contended that portions of the cargoes were intended to supply the Scan- 
dinavian countries, which before the war were supplied through Hamburg, but 
admitted that the greater parts of the cargoes would ultimately have found their way 
into Germany. The goods which would reach Germany, he suggested, would supply 
the civil population, but the claimants and their Copenhagen representative failed 
to give any information as to the arrangements for sending the goods to Germany, 
or as to the consignees or ports in Germany to which they were to be sent. 

Armour & Co. before the war had a subsidiary company at Copenhagen acting as 
agents who, it is said, had always had strict instructions to confine their sales to 
Denmark, other Scandinavian countries, Finland, and Russia, and not to sell to any 
other countries, as the claimants had agents in other countries and the operations of 
each agent were to be strictly confined to his particular district; but the claimants' 
principal branch was at Frankfort, where their German business was carried on. No 
information was given by claimants as to what became of, or as to what was done at, 
the Frankfort branch after the war. Armour & Co. claim directly 7,819,003 lbs. of 
goods laden on the four ships, and their alleged vendees claim 1,870,943 lbs., making 
a total of 9,689,946 lbs. which was consigned to their agents at Copenhagen within 
one month. With the exception of comparatively small quantities of casings, canned 
beef and fat-backs, the shipments were all lard of various qualities. The average 
monthly quantity of lard exported from the United States to all Scandinavia in 
October and November, 1913, was 427,428 lbs., but in about three weeks, from Oc- 
tober 20 to November 11, 1914, the company shipped to Copenhagen alone consider- 
ably over twenty times that quantity, and no evidence of what their imports of 
similar products into Germany were during the two or three years before the war was 
produced by the claimants. 

They base their claim on the ground that the goods were their property as neutrals, 
shipped on neutral vessels and consigned to neutrals at a neutral port, and that the 
goods were not intended for sale to or use by or behalf of an enemy government, or 
the armed forces of an enemy. The main evidence in support of the claim was an 
affidavit common in form to the affidavit filed by Morris & Co. An additional state- 
ment is made that the S. S. Kim sailed from New York on November 10, 1914, before 
the claimants had knowledge of the Order in Council of October 29, 1914, "which 
was not received by the State Department at Washington until after the said vessel 
had sailed." The court found that the Order in Council had been notified to the 
American Ambassador on October 30, 1914, and was published in New York on No- 
vember 2nd. A further affidavit contains the following statement concerning the 
company's shipments to Copenhagen after the outbreak of the war: 

None of the goods shipped by Armour & Co. to the Copenhagen company sub- 
sequent to the outbreak of war were sold to the armed forces or to any government 
department of Germany or to any contractor for such armed forces or government 
department. About ninety per cent, of the goods were sold to firms who had been 
customers of the company and established in Denmark and Scandinavia for many 
years. These sales were all genuine sales, and payment was made against documents 
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in the ordinary way, and on delivery Armour & Co.'s interest in the goods absolutely 

ceased. 

The court observed that this statement does not specify what the goods were, or to 
whom or when they were sold, and that "the statement about the genuine sales of 
ninety per cent, can not refer to the goods in the four ships in question. Such a state- 
ment as to those goods would be wholly untrue; and when he [the deponent] talks 
about payment and delivery of the goods, that must refer to some other goods, because 
those now in question were never delivered." 

Parts of the shipments consisted of 5600 dozen tins of canned beef of 24 oz. each, 
and the Crown produced evidence that cases of this kind were not usual for civilian 
markets, that large quantities of them had been offered for use in the British army, 
and that these packages could only have been intended for the use of troops in the 
field. Evidence to the contrary was submitted by claimants, but no evidence that 
tins of that kind had ever been sent by them into Denmark before the war or thereto- 
fore to Germany for the civilian population. 

A statement of counsel claimants that "our case was not that the goods were in- 
tended for consumption in Denmark, but that the persons to whom they were con- 
signed sold them to Germany," was considered by the court not to be consistent with 
the claim of the company to more than four-fifths of the goods as having remained 
their property, and that less than one-fifth were said to have been sold to consignees. 

As illustrating the nature of the claimants' business with countries contiguous to 
Germany in November, 1914, the Crown produced in evidence a letter of Novem- 
ber 11, 1914, relating to another vessel, in which the claimant's representative in 
Rotterdam was reported as stating that Armour & Co. "had booked several parcels of 
stuff intended for German buyers on the S. S. Maartensdyk." 

Claimants did not produce any letter, telegram, contract or other document passing 
between them and their agents in Copenhagen with reference to the goods shipped, 
and no books of account or commercial documents of any kind kept by their agents 
in Copenhagen dealing with the goods was disclosed. 

Swift & Co. and Hammond & Co. These two firms were connected and their 
claims were taken as one. Together the goods they shipped amounted to 3,269,191 
lbs., the former company consigning over 2,000,000 lbs., and the latter over 1,000,000 
lbs. In all cases the consignments were made to their own order. No part of Swift's 
consignments had been sold or contracted to be sold to any one at the time of seizure, 
but it was alleged that a considerable part of Hammond's goods had been sold to two 
firms, Buch & Co., and Bunchs Fed., whose subclaims are dealt with separately here- 
after. 

The affidavit in support of the claim was in the same common form as those in the 
last two cases. Before the war a person in Copenhagen conducted the claimants' 
business in Denmark, but they entrusted the transaction of this business to their 
manager at Hamburg, Mr. H. Peterman. An intercepted cablegram showed that on 
September 1, 1914, Swift and Co. asked him if he recommended consignments of 
meats and lards to a bank at Copenhagen, and if so, what quantities, who would 
sell, and what percentage of invoice they could draw. On September 16th he advised 
the companies to discontinue consigning their products, but later they cabled him to 
arrange proper storage at Copenhagen for their consignments and made inquiries as 
to obtaining insurance against war risk. On November 17, 1914, after the seizure of 
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the first three vessels and the sailing of the fourth, Swift & Co. wrote to their London 
representative to "apply to Mr. H. Peterman, Copenhagen, at which point we have 
opened an office, in order to facilitate the handling of our business in Denmark, under 
the existing disadvantageous conditions. For your guidance, it might be well for us 
to mention that our business in Denmark for many years past has been carried on 
under the jurisdiction of our Hamburg office, Mr. Peterman there having charge of 
same." Neither Mr. Peterman, nor any one acting for the claimants in Copenhagen, 
nor any one from their Copenhagen bankers, made any affidavit, or gave any evi- 
dence, relating to the business in which the shipments in question were made. Later 
the name of "Davis" was substituted for Peterman in the cablegrams, but no ex- 
planation was offered as to the adoption and use of this alias. No book of account, 
correspondence or document of any kind kept by Peterman or any other agent of 
the claimants at Copenhagen relating to the business was disclosed. 

Sulzberger & Sons Co. This company's direct claim relates to 1,700,281 lbs. of 
goods laden on the four ships, and there is a subclaim by Pay & Co. for 845,783 lbs., 
to be dealt with hereafter. The consignments were all to their own order, one Gyth 
of Copenhagen, who was alleged to have been the agent of the company in Denmark 
since August 1, 1914, being the party to be notified. For some years before that date 
Pay & Co. were the agents, and there was a controversy as to whether their agency 
had ceased at the time of seizure. A letter written by them to claimants on July 20, 
1914 stated that sales for the company had been retrograding in Denmark, and no 
evidence was produced to explain the large shipments subsequent to the war. An 
affidavit from claimants alleged that the bills of lading had been despatched to a 
bank in Copenhagen and had been returned, but no correspondence as to this was 
produced nor was there any evidence from any Copenhagen bank. There was little 
trace of what Gyth, the alleged agent, really did, but other people seemed to. have 
been more active in the company's transactions after the war. A letter of Septem- 
ber 21, 1914 written from Hamburg by Sulzberger & Sons Co. to Pay & Co. in Copen- 
hagen stated that "It is possible for us to buy great quantities of oleo and lard, etc., 
from America c. i. f. Stettin," and asked "whether it is possible to send the goods 
from America, via Copenhagen to Stettin, if the bill of lading bears the following 
inscription, 'Party to be notified, Order Pay & Co.', so that you stand quasi as con- 
signee. You had then to transmit the goods for us to Stettin." The letter stated 
further that "under the critical circumstances prevailing," there is nothing to be done 
with Gyth, but he was afterwards named in all the bills of lading as the party to be 
notified, and no explanation of this circumstance was vouchsafed. Pay & Co. contend 
in their subclaim that they declined to comply with the request contained in the 
above letter. Messrs. Christiansen and Saemann, two German representatives of the 
claimants, were afterwards at Copenhagen and active over the cables. The former 
cabled concerning the war risk on the Fridland, and the latter suggested the dis- 
continuance of selling until the seized cargoes should be released, and again that he 
could ship to Sweden but that guarantee against exportation was required. Saemann 
cabled again in January, 1915, that the exportation of such products from Norway 
had been prohibited, and Pay & Co. also cabled after exportation from Denmark had 
been prohibited not to ship any lard to Copenhagen. The Liverpool agents of the 
claimants inquired by cable if a witness from port of destination should be called to 
show that the goods were not intended for enemy use, but no witness from Copen- 
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hagen gave evidence either orally or by affidavit. No particulars were given of any 
business carried on by the claimants at Copenhagen before the war, and no books of 
account or any documents, except the bills of lading and insurances, were disclosed. 

Codahy & Co. The direct claim of this company is in respect of 176,559 lbs. of 
lard and beef casings shipped before the Order in Council of October 29th on the A. 
Nobel and the Fridland to their own order, party to be notified Schaub & Co. The 
grounds of their claim are that they had sold the goods to Schaub & Co. for the Dan- 
ish business of their firm at Esbjerg, that claimants had drawn upon the consignees 
for the price but the drafts were not accepted by reason of the seizure, and that the 
goods remained the property of the claimants. It was alleged that the lard was to go 
through a refining process at Esbjerg, but whether afterwards the refined lard would 
have been sent to Germany the court regarded as immaterial, if it was at the time of 
seizure on its way to Denmark to a purchaser who intended to put it through a man- 
ufacturing process there. The documents in the case were put fairly before the 
court, which concluded that there were bona fide contracts of sale from the claimants 
to Schaub & Co. of Copenhagen, that the goods were on their way to Denmark as 
their real and bona fide destination, and were intended to be imported on their arrival 
into the common stock of the country. 

The court then referred to the question of the admissibility as evidence of a series 
of letters written from Hamburg by Ascher & Co., a firm of dealers in Hamburg well 
acquainted with the trade, to Cudahy & Co., which were intercepted by the British 
authorities, produced before the court by the Crown, and read by the court in a num- 
ber of the cases included in the decision. It was objected that these letters were not 
evidence against any persons or firms other than Ascher & Co. and Cudahy & Co. and 
ought not to be read in any of the other cases. Standing alone, these letters, said the 
court, should not affect the other cases. "But it must be remembered," continued 
the court, "that prize courts are not governed or limited by the strict rules of evidence 
which bind, and sometimes unduly fetter, our municipal courts. Such strict evidence 
would often be very difficult to obtain, and to require it in many cases would be to 
defeat the legitimate rights of belligerents. Prize courts have always deemed it right 
to recognize well known facts which have come to light in other cases, or as matters 
of public reputation," citing the Rosalie and Betty, 2 Ch. Rob. 343, and the Stephen 
Hart, Blatch. Prize Cases, at p. 403. The court disposed of the objection in the 
following language: 

The "Ascher" letters having been written to one of the big shippers, and with 
intimate knowledge of this trading and being obviously genuine, and indeed never 
intended to see the light in this court, I consider that on general principles the court 
was entitled to read them and so to inform itself as to this trade generally, without, 
of course, allowing any statement in them to injuriously affect any claimant, espe- 
cially if there was no opportunity for him to deal with them. It is right to add, that 
if I had not been made acquainted with their contents, my decision in every case 
would have been the same. 

Sub-claims by persons or firms chiefly in Denmark, who claim that they had be- 
come the purchasers of goods laden on the various vessels, were made and considered 
as follows: 

Pay & Co. Claim for 1,710,868 lbs. of lard, cotton oil, beef casings, and oleo stock 
shipped on the four vessels by Sulzberger & Sons Co., Morris & Co., and the South 
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Cotton Oil Co. The consignments were to the order of the shippers and the question 
was whether the claimants were merely agents of the consignors or independent 
purchasers. The court found that "the claimants have not shown that the goods 
were sent to them as purchasers, but that they were sent to them as agents for the 
consignors." 

The Provision Import Co., Danish importers and dealers in lard stock carrying 
on business in Copenhagen. Claim for 1,176,050 lbs. of lard and oleo stock shipped 
on the A. Nobel and Fridland by Armour & Co., consignees Armour & Co. of Copen- 
hagen. On the evidence the court found that "the Provision Import Company were 
bona fide purchasers of the goods they claim." 

Christbnsen & Thoegersen. Claim for 949,110 lbs. of lard and casings shipped 
by Morris & Co. on the A. Nobel and B. Bjornsen, by Cudahy & Co. on the A. Nobel 
and the Fridland,, and by Armour & Co. on the Fridland, all the shipments being made 
before the Order in Council of October 29, 1914. Upon the evidence as to whether 
the goods were sent to claimants as selling agents for the shippers or as purchasers 
on their own account, the court concluded "that the goods claimed were shipped to 
them as bona fide purchasers, and not as agents." 

BrSdr Levy. Claim for 363,427 lbs. of lard and fat-backs shipped on the Nobel, 
Bjornson, and Kim by Morris & Co. and Armour & Co., part of which is also claimed 
by those two companies. The court found that goods were not sold to the claimants, 
that they had not paid for the goods or become the owners thereof, and that the parts 
claimed by the shippers remained their property at the time of seizure. 

Vilhelm Elwarth. Claim for 149,618 lbs. of lard and oleo stock shipped on the 
Nobel by Cudahy & Co. and The Consolidated Rendering Co., to their own order. 
The court concluded on the evidence "that the claim made by Elwarth is not a bona 
fide claim on his own behalf. * * * The goods are not claimed by any person en- 
titled to them, and therefore they stand to be treated as goods unclaimed." 

Peter Btjch & Co. Claim for 752,908 lbs. of lard, fat-backs and smoked bacon 
shipped by Hammond & Co. to their own order on the Bjornson, Fridland and Kim. 
The court held that "as no evidence was adduced in support of the claim, it nec- 
essarily fails." 

J. O. Hansen. Claim for 400,625 lbs. of lard and fat-backs shipped on the Bjorn- 
son, Fridland and Kim, by Morris & Co. and Armour & Co. to their own order. The 
court found that the claimant "has entirely failed to show that he was the purchaser 
or owner of any of the goods." 

Segelcke & Co., wholesale dealers in lard and bacon in Copenhagen. Claim for 
275,297 lbs. of lard and fat-backs shipped on the Bjornson and Kim by Morris & Co. 
to their own order, and the court decided that the claimants "were bona fide pur- 
chasers of the goods they claim." 

Pedersen for the Faellesporeningen for Denmarks Brugsporeninger. Claim 
for 45,219 lbs. of lard shipped on the Bjornson by Morris & Co. to their own order 
who also claim the goods. The court decided that "Pedersen's firm have failed to 
establish their claim. So far as they are comprised in the claim of Morris & Co. they 
fall to be treated as goods which remain unsold." 

Henriqtjes and Zotdner. Claim for 81,096 lbs. of lard shipped on the Bjorn- 
son by Morris & Co. to their own order, and the court concluded that "the claim of 
this firm has not been established." 
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Frigast. Claim for 15,750 lbs. of lard shipped by Armour & Co. on the Bjornson 
to their own order. Claimant produced satisfactory documents and the court ac- 
cepted his account "as a real and bona fide transaction of purchase, and find he had 
become the owner of the goods, and that he purchased them to be used in his own 
business." 

Kobsor Margarinepabrik. Claim for 26,639 lbs. of oleo stock shipped on the 
Fridland and Kim by Morris & Co. to their own order at Christiania, who claim the 
goods on the Fridland. The evidence was unsatisfactory and the court found that 
"the claim has not been established." The goods on the Fridland "must be treated 
as goods of Morris & Co. unsold, and the goods on the Kim as goods unclaimed by 
any person entitled as owner." 

Margarinepabrik Dania. Claim for 9,004 lbs. of lard on the Fridland, by Morris 
& Co. to their own order at Christiania. The court found the case to be identical 
with the preceding Korsor claim, and held that the claim was not established. 

C. Bunchs, Fed., a Danish company. Claim for 3,371 lbs. of beef-tongues shipped 
on the Fridland by Hammond & Co. to their own order. The court held that "this 
is a bona fide claim to goods bought to be dealt with in Denmark, and the claim is 
therefore allowed." 

Erik Valeur. Claim for 106,155 lbs. of oleo stock shipped on the Kim by Morris 
& Co. to their own order, and the court find that claimant "has no ground whatever 
for his allegation that he was the owner of the goods." 

Christian Loehr, a Dane, and British Vice-Consul in Denmark. Claim for 
41,952 lbs. of lard shipped on the Nobel by Rumsey & Co. to their own order. Upon 
the documents produced the court saw "no reason to doubt the bona fides or the 
reality of his purchase as one made for the purposes of his business in Denmark." 

J. Ullman & Co. Claim for 177,637 lbs. of rubber shipped on the Fridland and 
Kim by Edward Maurer & Co. and consigned to the claimants. J. Ullman is a Swiss 
subject who before the war carried on business as a rubber merchant in Hamburg, 
but after the war transferred his business to Denmark. Rubber was declared condi- 
tional contraband on September 21, 1914, and absolute contraband on October 29, 
1914. It was conditional contraband at the time of shipment on the Fridland, and 
absolute contraband at the time of shipment on the Kim. Its exportation from Den- 
mark was prohibited on October 22, 1914, before either of the shipments. The Crown 
asked condemnation on the ground that the rubber was falsely described in the ship's 
papers as "gum" with the object of misleading, and on the ground that the Fridland 
shipment was confiscable as conditional contraband because it was destined for the 
enemy country and for the use of the enemy government, and the Kim shipment as 
absolute contraband on the ground of destination for the enemy country. While the 
court stated that any concealment or misdescription would weigh heavily against 
neutrals, who are expected to conduct their trade with candor and straight- 
forwardness and without recourse to fraud, it was found upon the facts that the 
misdescription in this case was due to the charterers, and that the claimants took no 
part in it and, accordingly, shared no responsibility for it. On the other questions in 
the case the court held: "I cannot arrive at the inference that the rubber was on its 
way to an enemy destination when it was seized; on the contrary, my conclusion from 
the evidence is that the sale to Ullman, and the purchase and payment by him, were 
honest business transactions, and that he intended to add the rubber to his stock in 
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his Denmark business, and to dispose of it in Scandinavia in the very profitable 
market described in his letters, which was created greatly by the stoppage to Scan- 
dinavia of all exports of rubber from or through Germany." 

W. T. Baibd. Claim for 29,771 lbs. of rubber shipped on the Kim on November 1 1, 
1914 (about a fortnight after rubber was declared absolute contraband) by claimant 
and consigned to one Pritsch, the German vice-consul at Landskrona, Sweden. 
Upon the facts the court "was not satisfied that Baird has made out his claim to be 
owner of the goods, or that any property remained in him after the shipment." The 
rubber in this case was also described as "gum" and the court found that the claim- 
ant was a party to the misleading description. Taking all the circumstances into 
consideration the court felt "justified in drawing the inference that the rubber was 
on its way to enemy territory through Fritsch, the German consul; and even if the 
claimant had made out his claim to be the owner, I find that the rubber was confis- 
cable as absolute contraband." 

Marcus & Co. Claim for 18,968 lbs. of hides shipped on the Kim on November 11, 
1914, by Amsinck & Co. of New York to claimants in Copenhagen, who were hide 
merchants dealing largely with Hamburg. Hides were declared conditional contra- 
band on September 21, 1914. It was alleged that the goods were purchased from 
Goldtree Liebes & Co. of Santa Ana, El Salvador, cash to be paid on receipt of goods 
at Copenhagen. Goldtree Liebes & Co . were also merchants at Hamburg, and their 
office there insured the goods. It was further alleged that the goods had been paid 
for by claimants, but the court stated that "as the goods were consigned c. i. f. to 
Copenhagen and were to be paid for on receipt of the goods, and as the goods were 
never received by the consignees, and no satisfactory evidence was given of the 
alleged payment, I am not satisfied that the goods ever were the property of the 
claimants as alleged. Besides, the proper inference from such evidence as was ad- 
duced, is, in my opinion, that Marcus & Co. in Copenhagen were merely intermedi- 
aries between Goldtree Liebes & Co., Santa Ana, and Goldtree Liebes & Co. of 
Hamburg, to whom the goods were really destined at the time of seizure." 

Guaranty Trust Company of New York. Claim, with Newman & Co. and 
Norris & Co., as consignors of 8,795,108 lbs. of wheat and flour shipped on the Nobel, 
Bjornson and Fridland. The facts were not sufficiently placed before the court, no 
argument was made upon them in behalf of the Crown, and the court adjourned de- 
cision in this case for further argument. 

The details of all the claims have now been set out. I am very sorry- 
it has taken so long, but it must be remembered that I had to deal with, 
not with one case, but, I think, with 25 cases. 

With regard to the general character of the cargoes, evidence was 
given by persons of experience that all the foodstuffs were suitable for 
the use of troops in the field; that some — e. g., the smoked meat or 
smoked bacon were similar in kind, wrapping and packing to what was 
supplied in large quantities to the British troops, and were not ordi- 
narily supplied for civilian use; that others, e. g., canned or boiled beef 
in tins, were of the same brand and class as had been offered by Armour 
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& Co. for the use of the British forces in the field; and that the pack- 
ages sent by these ships could have only been made up for the use of 
troops in the field. As against this, there was evidence that goods of 
the same class had been ordinarily supplied to and for civilians. 

As to the lard, proof was given that glycerin (which is in great 
demand for the manufacture of nitro-glycerin for high explosives) is 
readily obtainable from lard. Although this use is possible, there was 
no evidence before me that any lard had been so used in Germany; and 
I am of opinion that the lard comprised ought to be treated upon the 
footing of foodstuffs only. It is largely used in German army rations. 

As to the fat-backs (of which large quantities were shipped) there 
was also proof that they could be used for the production of glycerin — 
Mr. Perkin in his affidavit in answer to that of Mr. George Stubbs, of 
the British Government Laboratory (which dealt with lard and fat- 
backs as materials out of which glycerin was producible), confines his 
observations to lard; and passes by entirely what had been deposed as 
to fat-backs. In fact no evidence as against that of Mr. Stubbs was 
offered for the shippers of fat-backs — Mr. Nuttall, a deponent for one 
of them — Sulzberger & Sons Co., says the fat-backs shipped by them 
were not in a condition which was suitable for eating. But he may 
have meant only that they required further treatment before they be- 
come edible. 

There was no market for these fat-backs in Denmark. The Pro- 
curator-General deposed as a result of inquiries that the Germans were 
very anxious to obtain fat-backs merely for the glycerin they contain. 
In these circumstances it is not by any means clear that fat-backs 
should be regarded merely as foodstuffs in these cases, and in the ab- 
sence of evidence to the contrary, it is fair to treat them as materials 
which might either be required as food, or for the production of glycerin. 

The convenience of Copenhagen for transporting goods to Germany 
need hardly be mentioned. It is in evidence that the chief trade be- 
tween Copenhagen and Germany since the war was through Liibeck, 
Stettin and Hamburg. The sea-borne trade of Liibeck has increased 
very largely since the war. It was also sworn in evidence that Liibeck 
was a German naval base. Stettin is a garrison town, and is the head- 
quarters of army corps. It has also shipbuilding yards where warships 
are constructed and repaired. It is Berlin's nearest seaport. It will be 
remembered that one of the big shipping companies asked a Danish 
firm to become nominal consignees for goods destined for Stettin. 
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Hamburg and Altona had ceased to be the commercial ports dealing 
with commerce coming through the North Sea. They were headquarters 
of various regiments. Copenhagen is also a convenient port for com- 
munication with the German naval arsenal and fortress of Kiel and its 
canal, and for all places reached through the canal. These ports may 
properly be regarded, in my opinion, as bases of supply for the enemy, 
and the cargoes destined for these might on that short ground be con- 
demned as prize. But I prefer, especially as no particular cargo can 
definitely be said to be going to a particular port, to deal with the cases 
upon broader grounds. 

Before stating the inferences and conclusions of fact, it will be con- 
venient to investigate and ascertain the legal principles which are to be 
applied according to international law, in view of the state of things as 
they were in the year 1914. 

While the guiding principles of the law must be followed, it is a truism 
to say that international law, in order to be adequate, as well as just, 
must have regard to the circumstances of the times, including "the 
circumstances arising out of the particular situation of the war, or the 
condition of the parties engaged in it." The Jonge Margaretha; (vide 
1. Ch. Rob. 189 — and Chancellor Kent's Commentaries, p. 139). 

Two important doctrines familiar to international law come prom- 
inently forward for consideration; the one is embodied in the rule as to 
"continuous voyage," or "continuous transportation"; the other re- 
lates to the ultimate hostile destination of conditional and absolute 
contraband respectively. 

The doctrine of "continuous voyage" was first applied by the Eng- 
lish prize courts to unlawful trading. There is no reported case in our 
courts where the doctrine is applied in terms to the carriage of contra- 
band. But it was so applied and extended by the United States courts 
against this country in the time of the American Civil War; and its 
application was acceded to by the British Government of the day; and 
was, moreover, acted upon by the International Commission which sat 
under the treaty between this country and America, made at Washing- 
ton on the 8th May 1871, when the commission, composed of an Italian, 
an American, and a British delegate, unanimously disallowed the claims 
in the Peterhoff (5 Wall. 28), which was the leading case upon the sub- 
ject of continuous transportation in relation to contraband goods. 
(The other well known American cases, e. g., the Stephen Hart, Blatch. 
Pr. Car. 387; the Bermuda, 3 Wall. 514; and the Springbok, 5 Wall. 1, 
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considered and applied the doctrine in relation to attempted breaches 
of blockade.) 

I am not going through the history of it, but the doctrine was as- 
serted by Lord Salisbury at the time of the South African War with 
reference to German vessels carrying goods to Delagoa Bay, and as he 
was dealing with Germany, he fortified himself by referring to the view 
of Bluntschli, as the true view as follows: "If the ships or goods are 
sent to the destination of a neutral port, only the better to come to the 
aid of the enemy, there will be contraband of war, and confiscation will 
be justified." 

It is essential to appreciate that the foundation of the law of contra- 
band, and the reason for the doctrine of continuous voyage which has 
been grafted into it, is the right of a belligerent to prevent certain goods 
from reaching the country of the enemy for his military use. Neutral 
traders, in their own interest, set limits to the exercise of this right as 
far as they can. These conflicting interests of neutrals and belligerents 
are the causes of the contests which have taken place upon the subject 
of contraband and continuous voyages. 

A compromise was attempted by the London Conference in the un- 
ratified Declaration of London. The doctrine of continuous voyage or 
continuous transportation was conceded to the full by the conference 
in the case of absolute contraband, and it was expressly declared that 
"it is immaterial whether the carriage of the goods is direct, or entails 
transshipment, or a subsequent transport by land." As to conditional 
contraband the attempted compromise was that the doctrine was ex- 
cluded in the case of conditional contraband, except where the enemy 
country had no seaboard. As is usual in compromises, there seems to 
be an absence of logical reason for the exclusion. 

If it is right that a belligerent should be permitted to capture absolute 
contraband proceeding by various voyages or transport with an ulti- 
mate destination for the enemy territory, why should he not be allowed 
to capture goods which though not absolutely contraband, become 
contraband by reason of a further destination to the enemy government 
or its armed forces? And with the facilities of transportation by sea 
and by land which now exist, the right of a belligerent to capture con- 
ditional contraband would be a very shadowy value if a mere consign- 
ment to a neutral port were sufficient to protect the goods. It appears 
also to be obvious that in these days of easy transit, if the doctrine of 
continuous voyage or continuous transportation is to hold at all, it 
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must not only cover voyages from port to port at sea, but also transport 
by land until the real, as distinguished from the merely ostensible, 
destination of the goods is reached. 

In connection with this subject, note may be taken of the communica- 
tion of the 20th January, 1915 from Mr. Bryan, as Secretary of State 
for the United States Government, to Mr. Stone, of the Foreign Rela- 
tions Committee of the Senate. It is, indeed, a state document. In it 
the Secretary of State, dealing with absolute and conditional contra- 
band, puts on record the following as the views of the United States 
Government: — 

The rights and interests of belligerents and neutrals are opposed in respect to con- 
traband articles and trade. * * * The record of the United States in the past is 
not free from criticism. When neutral, this government has stood for a restricted list 
of absolute and conditional contraband. As a belligerent, we have contended for a 
liberal list, according to our conception of the necessities of the case. 

The United States has made earnest representations to Great Britain in regard to 
the seizure and detention of all American ships or cargoes bona fide destined to neutral 
ports. * * * It will be recalled, however, that American courts have established 
various rules bearing on these matters. The rule of "continuous voyage" has been not 
only asserted by American tribunals, but extended by them. They have exercised 
the right to determine from the circumstances whether the ostensible was the real des- 
tination. They have held that the shipment of articles of contraband to a neutral port 
"To order" (this was of course before the Order in Council of the 29th October), from 
which, as a matter of fact, cargoes had been transshipped to the enemy, is corrobora- 
tive evidence that the cargo is really destined to the enemy instead of to the neutral 
port of delivery. It is thus seen that some of the doctrines which appear to bear 
harshly upon neutrals at the present time are analogous to or out-growths from 
policies adopted by the United States when it was a belligerent. The Government, 
therefore, cannot consistently protest against the application of rules which it has 
followed in the past, unless they have not been practiced as heretofore * * * 
The fact that the commerce of the United States is interrupted by Great Britain is 
consequent upon the superiority of her navy on the high seas. History shows that 
whenever a country has possessed the superiority our trade has been interrupted, and 
that few articles essential to the prosecution of the war have been allowed to reach 
its enemy from this country. 

It is not necessary to dilate further upon the history of the doctrine in 
question. 

I have no hesitation in pronouncing that, in my view, the doctrine of 
continuous voyage, or transportation, both in relation to carriage by 
sea, and to carriage by overland, had become part of the law of nations 
at the commencement of the present war, in accordance with the prin- 
ciples of recognized legal decisions, and with the view of the great body 
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of modern jurists, and also with the practice of nations in recent mari- 
time warfare. The result is that the court is not restricted in its vision 
to the primary consignments of the goods in these cases to the neutral 
port of Copenhagen; but is entitled and bound to take a more extended 
outlook in order to ascertain whether this neutral destination was 
merely ostensible, and if so, what the real ultimate destination was. 

As to the real destination of a cargo, one of the chief tests is whether 
it was consigned to the neutral port to be there delivered, for the pur- 
pose of being imported into the common stock of the country. This test 
was applied over a century ago by Sir William Grant in the Court of Ap- 
peal in Prize Cases, in the case of the William (5 Ch. Rob. 385). It was 
adopted by the United States Supreme Court in the unanimous judg- 
ment in the Bermuda (3 Wall. 514), where Chief Justice Chase in de- 
livering the judgment said, "Neutrals may convey in neutral ships, 
from one neutral port to another, any goods, whether contraband of 
war or not, if intended for actual delivery at the port of destina- 
tion, and to become part of the common stock of the country or of the 
port." 

Another circumstance which has been regarded as important in 
determining the question of real or ostensible destination at the neutral 
port was the consignment "to order or assigns" without naming any 
consignee. In the celebrated case of the Springbok (5 Wallace 1), the 
Supreme Court of the United States acted upon inferences as to destina- 
tion (in the case of blockade) on this very ground. The part of the 
judgment dealing with the matter is as follows: 

That some other destination than Nassau was intended may be inferred, from the 
fact that the consignment, shown from the bills of lading, and the manifest, was to 
order or assigns. Under the circumstances of this trade, such a consignment must be 
taken as a negation that any sale had been made to anyone at Nassau. It must 
also be taken as a negation that any such sale was intended to be made there; for 
had such sale been intended, it is most likely that the goods would have been con- 
signed for that purpose to some established house named in the bills of lading. 

The same circumstance was also similarly dealt with in the Bermuda 
(3 Wall.), and in the Peterhoff (see Blatch., p. 540, and 5 Wall, at 
p. 25). 

I am not unmindful of the argument that consignment "to order" is 
common in these days. But a similar argument was used in the Spring- 
bok case, supported by the testimony of some of the principal brokers 
in London to the effect that a consignment "to order or assign" was the 
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usual and regular form of consignment to an agent for sale at sueh a 
port as Nassau. The British Government was petitioned to intervene 
for the shippers; but upon this point the British Foreign Office said that 
"no doubt the form was usual in the time of peace, but that a practice 
which might be perfectly regular in time of peace under the municipal 
regulations of a particular state, would not always satisfy the law of 
nations in time of war, more particularly when the voyage might ex- 
pose the ship to the visit of belligerent cruisers"; and added that "hav- 
ing regard to the very doubtful character of all trade ostensibly carried 
on at Nassau during the war in the United States, and to many other 
circumstances of suspicion before the court, Her Majesty's Government 
are not disposed to consider the argument of the court upon this point 
as otherwise than tenable." 

The argument still remains good, that if shippers after the outbreak 
of the war, consign goods of a nature of contraband to their own order 
without naming a consignee, it may be a circumstance of suspicion in 
considering the question whether the goods were really intended for the 
neutral destination, and to become part of the common stock of the 
neutral country, or whether they had another ultimate destination. Of 
course, it is not conclusive. The suspicion arising from this form of 
consignment during war might be dispelled by evidence produced by 
the shippers. It may be here observed that some point was made that 
in many of the consignments, the bills of lading were not made out "to 
order" simpliciter, but to branches or agents of the shippers. That 
circumstance does not in my opinion, make any material difference. 

Other matters relating to destination will be discussed upon the sec- 
ond branch of the case, viz., whether the goods were destined for gov- 
ernment or military use. Wherever destination comes in question, cer- 
tainty as to it is seldom possible in such cases as these; "highly probable 
destination" is enough in the absence of satisfactory evidence for the 
shippers (see per L. Stowell in Jonge Margaretha, 1 Ch. Rob. at p. 193). 

Upon this branch of the case, for reasons which have been given when 
dealing with the consignments generally, and when stating the circum- 
stances with respect to each claim, I have no hesitation in stating my 
conclusion that the cargoes (other than the small portions acquired by 
persons in Scandinavia whose claims are allowed) were not destined for 
consumption or use in Denmark or intended to be incorporated into the 
general stock of that country by sale or otherwise; that Copenhagen 
was not the real bona fide place of delivery; but that the cargoes were on 
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their way at the time of capture to German territory as their actual and 
real destination. 

The second branch of the case raises the question whether the goods 
which I have decided were on their way to German territory, were 
destined further for the use of the German Government or departments 
or for military use by the troops, or other persons actually engaged in 
warlike operations; or should be presumed to be so destined in the 
circumstances. 

As a preliminary, it becomes necessary to consider the two Orders in 
Council of the 20th August and 29th October, 1914. 

It was contended for the claimants that before the seizure of the car- 
goes on the first three vessels, and while they were still on the respective 
voyages, the Order in Council of the 20th August (even if it was binding 
on the court) had been rendered inoperative by the repeal contained in 
the Order of the 29th October. It was further contended that the two 
Orders in Council purporting to give effect with certain additions and 
modifications to the unratified Declaration of London had no binding 
effect upon this court, and ought to be disregarded. 

As to the first of these two contentions, no doubt if the first Order had 
affected the substantive rights of the neutral, e. g., if it had declared an 
article as absolute contraband, which by the repealing Order had been 
removed from the list of contraband before capture, it could not be 
said that the Order had remained operative so as to justify the seizure 
of the article. But in reality the only change (material to these cases) 
which the Order purported to make was in the nature of alteration of 
practice as to evidence; viz., by adding certain presumptions to those 
contained in the 34th Article of the Declaration of London; and all 
these presumptions whether set up in the interest of the captor or against 
him are rebuttable (see M. Renault's Report on the Declaration). The 
Order had proclaimed to the neutral owners of the cargoes before the 
voyages commenced, how in practice as matter of evidence and proof 
cargoes seized would be dealt with, and it might fairly be argued that 
they could not complain if their cases were treated in accordance with 
the Order. But it is not necessary for me to pronounce any decision 
upon the point. I will, for the purpose of this case, assume that the 
Order of the 20th August had ceased to have any effect upon the pro- 
mulgation of the subsequent Order. The result is that cases relating to 
the A. Nobel, B. Bjornson, and the Fridland must be decided in accord- 
ance with the rules of international law. 
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But the Order of the 29th October applies to all the cargoes on the 
Kim. 

As to the contention that the Order is not binding on this court, I 
expressed my views on the general question of the binding character of 
Orders in Council upon the Prize Court in the case of the Zamora 
(The Times Law Reports, Vol. 31, p. 513). I do not wish to detract 
anything from what I then said; nor do I deem it necessary at present 
to add anything as to the general principles. But as to this Order, so 
far as it affects questions arising in these proceedings, it is right to point 
out that no provision in it can possibly be said to be in violation of any 
rule or principle of international law. It is true that in a matter of real 
substance it alters the proposed compromise incorporated in Article 35 
of the Declaration of London, whereby, if the Declaration had been 
ratified, the doctrine of continuous voyage would have been excluded 
for conditional contraband. 

The provision in Article 35 was described by Sir Robert Finlay 
(counsel for several of the claimants) as " An innovation in international 
law as hitherto recognized in the United States and by Great Britain 
and other states, introducing an innovation of the first importance by 
excluding the doctrine of continuous voyage in the case of conditional 
contraband." What the Order in Council did, therefore, was to pre- 
vent the innovation. In this regard it therefore proceeded not in vio- 
lation of, but upon the basis of, the existing international law upon the 
subject. It may be well to note, and to record, that at the London 
Conference which produced the Declaration, all the Allied Powers 
engaged in this war, and also the United States, had been in favor of 
continuing to apply the doctrine of continuous voyage or continuous 
transportation to conditional as well as to absolute contraband, a doc- 
trine which, as we have seen, was nurtured and specially favored by the 
courts of the United States. 

As to the modifications regarding presumptions and onus of proof, as, 
for instance, where goods are consigned "to order" without naming a 
consignee, these are matters really affecting rules of evidence and 
methods of proof in this court, and I fail to see how it is possible to con- 
tend that they are violations of any rule of international law. 

The effect of the Order in Council is that, in addition to the presump- 
tions laid down in Article 34 of the Declaration of London, a presump- 
tion of enemy destination as defined by Article 33 shall be presumed to 
exist if the goods are consigned to or for an agent of the enemy state, or 
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to a person in the enemy territory, or if they are consigned "to order," 
or if the ship's papers do not show who the consignee is; but in the 
latter cases the owners may, if they are able, prove that the destination 
is innocent. 

All the goods claimed by the shippers on the Kim were consigned to 
their own order, or to the order of their agents (which is the same thing), 
and not to any independent consignee; and they have all entirely 
failed to discharge the onus which lies upon them to prove that their 
destination was innocent. 

There was some suggestion that liability to capture in the Declara- 
tion of London and Order in Council did not mean liability to confisca- 
tion or condemnation. On reference to the various provisions as to 
absolute and conditional contraband, it is clear that it is used in that 
sense. 

I am of opinion that under the Order in Council the goods claimed by 
all the shippers on the Kim were confiscable as lawful prize. 

I now proceed to consider the confiscability of the cargoes on all the 
four vessels, apart entirely from the operation of the Order in Council 
upon the Kim cargoes. 

Having decided that the cargoes, though ostensibly destined for 
Copenhagen, were in reality destined for Germany, the question remains 
whether their real ultimate destination was for the use of the German 
Government or its naval or military forces. If the goods were destined 
for Germany, what are the facts and law bearing upon the question 
whether they had the further hostile destination for the German Govern- 
ment for military use? 

In the first place, as has already been pointed out, they were goods 
adapted for such use; and further, in part, adapted for immediate war- 
like purposes in the sense that some of them could be employed for the 
production of explosives. They were destined, too, for some of the 
nearest German ports like Hamburg, Liibeck, and Stettin, where some 
of the forces were quartered, and whose connections with the operations 
of war has been stated. It is by no means necessary that the court 
should be able to fix the exact port (see the Dolphin, 7 Fed. Cas. 868; 
the Pearl, 19 Fed. Cas. 54;_5 Wall. 574; and the Peterhoff, 5 Wall, at 
p. 59). Regard must also be had to the state of things in Germany 
during this war in relation to the military forces, and to the civil popula- 
tion; and to the method described in evidence which was adopted by 
the government in order to procure supplies for the forces. The gen- 
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eral situation was described by the British Foreign Secretary in his note 
to the American Government on the 10th February, 1915 as follows: 

The reason for drawing a distinction between foodstuffs intended for the civil pop- 
ulation, and those for the armed forces or enemy government disappears when the 
distinction between the civil population and the armed forces itself disappears. In 
any country in which there exists such a tremendous organization for war as now 
obtains in Germany, there is no clear division between those whom the government 
is responsible for feeding, and those whom it is not. Experience shows that the power 
to requisition will be used to the fullest extent in order to make sure that the wants of 
the military are supplied, and however much goods may be imported for civil use it is 
by the military that they will be consumed if military exigencies require it, especially 
now that the German Government have taken control of all the foodstuffs in the 
country. [I am not saying that the last sentence is applicable to the circumstances 
of this case.] 

In the peculiar circumstances of the present struggle where the forces of the enemy 
comprise so large a proportion of the population, and where there is so little evidence 
of shipments on private as distinguished from government account, it is most reason- 
able that the burden of proof should rest upon the claimants. 

It was given in evidence that about ten millions of men were either 
serving in the German army, or dependent upon or under the control 
of the military authorities of the German Government, out of a popula- 
tion of between sixty-five and seventy millions of men, women, and 
children. Of the food required for the population, it would not be 
extravagant to estimate that at least one-fourth would be consumed by 
these ten millions adults. Apart altogether from the special adaptability 
of these cargoes for the armed forces, and the highly probable inference 
that they were destined for the forces, even assuming that they were 
indiscriminately distributed between the military and civilian popula- 
tion, a very large proportion would necessarily be used by the military 
forces. 

So much as to the probable ultimate destination in fact of the cargoes. 

Now as to the question of the proof of intention on the part of the 
shippers of the cargoes. It was argued that the Crown as captors ought 
to show that there was an original intention by the shippers to supply 
the goods to the enemy government or the armed forces, at the inception 
of the voyage as one complete commercial transaction, evidenced by a 
contract of sale or something equivalent to it. It is obvious from a 
consideration of the whole scheme of conduct of the shippers that if 
they had expressly arranged to consign the cargoes to the German 
Government for the armed forces, this would have been done in such a 
way as to make it as difficult as possible for belligerents to detect it. 
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If the captors had to prove such an arrangement affirmatively and 
absolutely, in order to justify capture and condemnation, the rights of 
belligerents to stop articles of conditional contraband from reaching the 
hostile destination would become nugatory. It is not a crime to dis- 
patch contraband to belligerents. It can be quite legitimately sent 
subject to the risk of capture. But the argument proceeded as if it 
were essential for the captors to prove the intention as strictly as would 
be necessary in a criminal trial; and as if all the shippers need do was to 
be silent, to offer no explanation, and to adopt the attitude towards the 
Crown, "Prove our hostile intention if you can. " 

In the first place, it may be observed that it is not necessary that an 
intention at the commencement of the voyage should be established by 
the captors either absolutely or by inference. In the Bermuda (ubi sup.) 
the Chief Justice of the Supreme Court of the United States, in referring 
to the decision of Sir William Grant in the William (5 Ch. Rob. 395) 
said: 

If there be an intention, either formed at the time of the original shipment, or after- 
wards, to send the goods forward to an unlawful destination, the continuity of the 
voyage will not be broken, as to the cargo, by any transactions at the intermediate 
port. 

It is, no doubt, incumbent upon the captors in the first instance to 
prove facts from which a reasonable inference of hostile destination 
can be drawn, subject to rebuttal by the claimants. Lord Granville, 
as Foreign Secretary in 1885 in a note to M. Waddington (the French 
Ambassador), which had reference to the question of rice being declared 
contraband by the French Government in relation to China, said: 

There must be circumstances relative to any particular cargo, or its destination, to 
displace the presumption that articles of food are intended for the ordinary use of life, 
and to show, prima facie at all events that they are destined for military use, before 
they could be treated as contraband. 

And Lord Lansdowne, as Foreign Secretary in 1904, in a note to the 
British Ambassador at St. Petersburg, stated the British view thus : 

The true test appears to be whether there are circumstances relating to any partic- 
ular cargo to show that it is destined for military or naval use. 

These statements, so qualified, it will be noted, were made when this 
country was making representations against the action of foreign 
governments concerning conditional contraband. Therefore, they were 
put as high, I assume, as it was thought they properly could be put. 
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So far as it is necessary to establish intention on the part of the 
shippers, it appears to me to be beyond question that it can be shown by 
inferences from surrounding circumstances relating to the shipment of 
and dealings with the goods. Cargoes are inanimate things, and they 
must be sent on their way by persons. If that is all that was meant by 
counsel for the claimants, when they argued that "intention" must be 
proved, their contention may be conceded. But it need not be an 
"intention" proved strictly to have existed at the beginning of the 
voyage, or as an obligation under a definite commercial bargain. If 
at the time of the seizure, the goods were in fact on their way to the 
enemy government or its forces as their real ultimate destination, by 
the action of the shippers, whenever their project was conceived, or 
however it was to be carried out; if, in truth, it is reasonably certain that 
the shippers must have known that that was the real ultimate destina- 
tion of the goods (apart from any genuine sale to be made at some 
intermediate place); the belligerent had a right to stop the goods on 
their way, and to seize them as confiscable goods. 

In the circumstances of these cases, especially in view of the oppor- 
tunity given to the claimants, who possess the best and fullest knowledge 
of the facts, to answer the cases made against them, any fair tribunal 
like a jury, or an arbitrator, whose duty it was to judge facts, not only 
might but almost certainly would come to the conclusion that at the 
time of the seizure the goods which remained the property of the ship- 
pers were if not as to the whole, at any rate, as to a substantial propor- 
tion of them at the time of seizure on their way to the enemy for its 
hostile uses. The facts in these cases, in my opinion, more than amply 
satisfy the "highly probable destination" spoken of by Lord Stowell. 

Before I conclude I will make reference to an opinion expressed 
towards the end of the last year by a body of men eminent as students 
and expositors of international law in America, in the editorial comment 
in the American Journal of International Law, to which my attention was 
called by the Law Officers. Amongst them I need only name Mr. 
Chandler Anderson, Mr. Robert Lansing, Mr. John Bassett Moore, 
Mr. Theodore Woolsey, and Mr. James Brown Scott. It is as follows : 

In a war in which the nation is in arms, where every able-bodied man is under arms 
and is performing military duty, and where the non-combatant population is organized 
so as to support the soldiers in the field, it seems likely that belligerents will be in- 
clined to consider destination to the enemy country as sufficient, even in the case of 
conditional contraband, especially if the government of the enemy possesses and 
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exercises the right of confiscating or appropriating to naval and military uses the 
property of its citizens or subjects of service to the armies in the field. 1 

I cite this, not of course as any authority, but as showing how these 
eminent American jurists acknowledge that international law must 
have regard to the actual circumstances of the times. I have not in 
this judgment followed the course thus indicated by them as a likely and 
reasonable one in the present state of affairs. I have preferred to pro- 
ceed on the lines of the old recognized authorities. 

I wish also to note the opinion recently expressed by the Hamburg 
Prize Court in the case of the Maria, decided in April last, where goods 
consigned from the United States to Irish ports were laden upon a 
Dutch vessel. I refer to it, not because I look upon it as profitable or 
helpful (on the contrary, I agree with Sir R. Finlay, that it should rather 
be regarded as a "shocking example"), but because it is not uninterest- 
ing as an example of the ease with which a prize court in Germany hacks 
its way through bona fide commercial transactions when dealing with 
foodstuffs carried by neutral vessels. Be it remembered, too, that the 
court was dealing with wheat which was shipped from America before 
the war, and which had also before the war been sold in the ordinary 
course of business to well-known British merchants, R. & H. Hall, Ltd. 
This is what the Hamburg Court said: 

There is no means of ascertaining with the least certainty what use the wheat 
would have been put to at the arrival of the vessel in Belfast, and whether the British 
Government would not have come upon the scene as purchaser, even at a very high 
price, and in this connection it must also be borne in mind that the bills of lading were 
made out to order which greatly facilitated the free disposal of the cargo. That at the 
time of the conclusion of the contract concerning the acquisition of the wheat on the 
part of R. & H. Hall, Ltd., the possibility of using the same for war purpose had, 
perhaps, not been contemplated, does not affect the question what actual use would 
have been made of the cargo of wheat after the outbreak of war in October 1914. 

For the many reasons which I have given in the course of this judg- 
ment and which do not require recapitulation, or even summary, I have 
come to the clear conclusion from the facts proved, and the reasonable, 
and indeed, irresistible inferences from them, that the cargoes claimed 
by the shippers as belonging to them at the time of seizure were not on 
their way to Denmark to be incorporated into the common stock of 
that country by consumption, or bona fide sale, or otherwise; but on the 
contrary, that they were on their way not only to German territory, 
1 See editorial comment in this Journal, p. 913. 
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but also to the German Government and their forces for naval and 
military use as their real ultimate destination. To hold the contrary 
would be to allow one's eyes to be filled by the dust of theories and 
technicalities, and to be blinded to the realities of the case. 

Even if this conclusion were only accurate as to the substantial pro- 
portion of the goods, the whole would be affected, because 

Contraband articles are said to be of an infectious nature, and they contaminate 
the whole cargo belonging to the same owners. The innocence of any particular 
article is not usually admitted to exempt it from the general confiscation. (Kent's 
Commentaries, 12th edition, by Mr. Justice Holmes, p. 142; see to the same effect the 
Springbok, Blatch. Pr. Cas. at p. 451, and the Peterhoff, 5 Wall, at p. 59.) 

The Declaration of London (Art. 42) is to the same effect; and M. 
Renault's report on it is: "The owner of the contraband is punished in 
the first place by the condemnation of his contraband property, and 
in the second by that of the goods, even if innocent, which he may 
possess on board the vessel." 

It only remains, to conclude these long and troublesome cases, to 
state the results as applied to each of the claims: 

I disallow the claims of Morris & Co., Armour & Co., Hammond & 
Co. (with Swift & Co.), Sulzberger & Sons Co., Pay & Co., Brodt Levy, 
Elwarth, Buch & Co., Hansen, Pedersen, Henriques and Zoynder, 
Korsor Fabrik, Dania Fabrik, Valeur, Baird, and Marcus & Co., and 
pronounce condemnation as prize of the goods comprised in them or of 
their proceeds, if sold. 

I allow the claims of Cudahy & Co., the Provision Import Company, 
Christensen and Thoegersen, Segelcke, Frigast, Bunchs Fed., Loehr, 
and Ullmann & Co.,. and order the goods comprised in them or the net 
proceeds thereof, if sold, to be released to the respective claimants. 

The various claimants and the Crown were allowed six weeks within 
which to appeal, and security for costs was fixed at 5000 pounds to be 
allocated between the various appellants. Pending the appeal the 
execution of the judgment was suspended by a stay. 

The Zamoba 

Decided June 21, 1915 

{The Times Law Reports, Vol. 31, p. 513.) 

The Zamora, a Swedish ship bound from New York to Stockholm, 
was seized between the Faroe and Shetland Islands on April 8, 1915, 



